
 

Date: 20201223 

Dockets: T-87-19 

Toronto, Ontario, December 23, 2020 

PRESENT: Prothonotary Kevin R. Aalto 

BETWEEN: 

DZAWADA'ENUXW FIRST NATION 

Plaintiff 

and 

HER MAJESTY THE QUEEN AND CERMAQ CANADA LTD. 

Defendants 

and 

MOWI CANADA WEST INC. 

Intervener 

ORDER 

UPON MOTION on behalf of Cermaq Canada Ltd. (“Cermaq”) dated August 17, 2020, 

for: 

1. An order striking out the relief sought in paragraph 1(c) and (d) of the Plaintiff’s 

Amended Statement of Claim;  

2. Costs. 
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AND UPON reading Cermaq’s motion record; the motion record of the Plaintiff (DFN); 

the written representations of the Intervener MOWI Canada West Inc. (MOWI); and the written 

representations of Her Majesty the Queen (Canada); and upon hearing the submissions of 

counsel for the parties;  

AND UPON MOTION on behalf of DFN dated September 18, 2020, for: 

1. An order granting the Plaintiff leave to file the Further Amended Statement of Claim; 

2. Costs. 

AND UPON reading the written representation of DFN; the responding submissions of 

Cermaq; the written representations of MOWI; and the written representations of Canada; and 

upon hearing the submissions of the parties; and upon considering the matter;  

OVERVIEW 

1. This action has quickly become a procedural quagmire.  While on its face, the statement 

of claim (Claim) in its original form simply sought declarations regarding aboriginal rights, the 

added defendant, Cermaq, and the intervener, MOWI attack two claimed heads of relief on 

grounds that the relief cannot be had in an action and must proceed by way of judicial review.  In 

response to the position of Cermaq and MOWI a judicial review application (T-1076-20) has 

now been commenced regarding the decision to issue aquaculture finfish licences to both 

Cermaq and MOWI.  Motions to convert that judicial review to an action and consolidate it with 

this action have been brought.  With respect to those latter motions in Court File T-1076-20, a 

brief endorsement will be issued shortly.   
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2. To put all of this in context, the Claim was commenced January 10, 2019 and was 

brought only against Canada.  Canada served its statement of defence on July 2, 2019 and DFN 

served its reply on August 1, 2019. 

3. The Claim concerns DFN’s aboriginal rights to fish for eulachon and various salmon 

species (collectively the fish species) in their traditional territory.  The original relief claimed 

was for declarations that DFN have aboriginal rights to harvest the fish species in their 

traditional territory and, importantly, for this motion, a declaration that certain finfish 

aquaculture finfish licences (the Finfish Licences) issued by Canada to Cermaq and MOWI 

infringe DFN’s aboriginal rights.  The original claim also sought an order quashing the Finfish 

Licences. 

4. Subsequently, Cermaq sought to be added as a party and MOWI chose to become an 

intervener, about which more will be said below.  By consent order dated May 11, 2020 Cermaq 

was made a party defendant in the action.  Thereafter, by order on consent dated June 22, 2020, 

MOWI was added as an intervener on certain terms.  In preparation for a case conference held 

July 30, 2020 Cermaq advised it would bring a motion to strike the two heads of relief seeking 

declarations regarding the Finfish Licences and that MOWI supported the motion.  Immediately 

prior to the case conference, the Claim was amended on July 29, 2020.  The amendments 

included the removal of the request for an order quashing the Finfish Licences and a revision of 

the declarations sought regarding the Finfish Licences.  Those declarations read as follows: 

1(c).  A declaration that the following Finfish aquaculture 

Finfish Licences . . . infringe the Dzawada’enuxw’s Aboriginal 

rights in respect of eulachon . . . [the Finfish Licences are listed] 
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1(d). A declaration that the Finfish Finfish Licences infringe the 

Dzawada’enuxw’s Aboriginal rights in respect of the Salmon 

Species;  

5. Notwithstanding the amendments and revised wording to the declarations regarding the 

Finfish Licences, both Cermaq and MOWI remained of the view that the declarations as they 

pertained to the Finfish Licences should be struck. 

6. The next procedural step occurred after the service of Cermaq’s motion record to strike.  

The motion record contained an affidavit of David Kiemele, the Managing Director of Cermaq 

(Kiemele Affidavit) deposing to the fact that the Finfish Licences listed in the Claim had been 

replaced by new Finfish Licences issued March 1, 2020 with expiry dates in June 30, 2022.  

Thus, both Cermaq and MOWI were arguing the claimed declarations were moot as the finfish 

licences referred to in the Claim no longer existed.  Why this was not brought to the attention of 

the Court and DFN at the case conference scheduling the motion to strike is surprising and 

disappointing.  This was obviously a fact that was germane to the motion and should have been 

brought to the Court’s attention not to mention the Plaintiff.  This development resulted in 

further procedural wrangling over the need for a further amendment to the Claim to refer to the 

new Finfish Licences.   

7. DFN filed an affidavit with the Court advising that DFN had not been notified nor 

consulted regarding the new Finfish Licences and were unaware of them.  They brought a motion 

to amend the Claim to refer to the new Finfish Licences which motion was to be heard in 

conjunction with the motion to strike.  The Court directed that the motion to strike proceed on 

the basis that the amendment was in effect to avoid any further unnecessary procedural steps. 
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8. From a procedural standpoint, two further matters should be addressed.  First, a second 

affidavit was included with Cermaq’s motion record.  That affidavit was from a legal assistant at 

the office of Cermaq’s counsel.  The affidavit identified a GoFundMe webpage titled “Wild 

Salmon Defence Fund” which was appended to the affidavit along with a link to a video in 

which DFN’s counsel comments on the legal proceedings undertaken by DFN.  The purpose of 

this affidavit was to demonstrate to the Court that the declarations sought in respect of the 

Finfish Licences were, in effect, an effort by DFN to invalidate the Finfish Licences. 

9. Generally speaking, on motions to strike evidence is not allowed.  The impugned 

pleading should be considered for what it says and not be coloured by extraneous evidence. [see, 

Canada (National Revenue) v. JP Morgan Asset Management (Canada) Inc., 2013 FCA 250, at 

para 53].  Exceptions to this rule are only for a very limited purpose, such as appending a 

document referred to in a pleading. 

10. While both Cermaq and MOWI in their written representations referred to this evidence, 

in my view, it is not permitted.  The Court has given no weight or consideration to the legal 

assistant’s affidavit.  No argument was made by either Cermaq or MOWI as to why Cermaq 

should be allowed to adduce this evidence and whether it fell within the limited exception 

described above.  The evidence in the Kiemele Affidavit, however, is allowed as it clarifies an 

issue in the Claim regarding the Finfish Licences, but only to the extent of identifying the Finfish 

Licences in issue.  The balance of the affidavit regarding other proceedings is given no weight. 

11. The second procedural point deals with the role of interveners.  MOWI was granted 

intervener status on consent prior to a recent decision of the Federal Court of Appeal in Attorney 

General v Kattenburg, 2020 FCA 164.  The motion to strike was also argued prior to the 
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issuance of this decision.  In Kattenburg, the Honourable Mr. Justice David Stratas sets out 

clearly and concisely the role of interveners added pursuant to Rule 109 of the Federal Courts 

Rules and reminds courts of the proper role of an intervener.  While he was dealing with 

intervener requests on an appeal, the principles apply across the board to interveners.  Justice 

Stratas reminds us the purpose of allowing interveners to participate in proceedings is to assist 

the Court and not duplicate what the actual parties to the case may submit to the Court. 

12. When MOWI brought its informal motion to be added as an intervener the only 

justification was as follows: 

As indicated in para. 1(c) of the Statement of Claim, the Plaintiff is 

seeking relief which would affect MOWI’s legal rights and 

interests. MOWI is therefore affected by and interested in the 

resolution of this matter. As a long-time participant in the 

aquaculture industry which is a significant focus of the Statement 

of Claim, MOWI will assist in the determination of issues raised in 

the Claim. 

13. This justification falls significantly short of what the role of MOWI will be as an 

Intervener.  It is more in the position of a party and not an intervener. 

14. In this case, while the Court appreciated the submissions of MOWI they did little to add 

to the positions already taken by Cermaq.  MOWI participated as if it was a party not an 

intervener.  The role of an intervener is significantly limited compared to that of a party.  An 

intervener’s participation should not simply be repetitive or duplicative of another party’s 

submissions but provide a new and different insight that will assist the Court.  Here, MOWI is 

concerned about its legal rights and interests in its Finfish Licences.  That is a legitimate concern.  

To advance those concerns MOWI should seek to be added as a party.   
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POSITIONS OF THE PARTIES 

15. In summary, the position of the parties is as follows: 

Canada 

16. Notably, Canada took no position on the motion to strike.  Prior to the amendments to the 

Claim, pleadings as between Canada and DFN were closed.  Canada took no steps to strike any 

parts of the Claim.  In my view, in pleading to the original Claim, Canada implicitly 

acknowledged that the Claim insofar as it sought the impugned declarations was not “bereft of 

any chance of success” [see, Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959]. 

Cermaq 

17. Cermaq raises three main arguments: 

1. The Declarations are only available by bringing a judicial review of the Finfish 

Licences pursuant to section 18 of the Federal Courts Act, RSC 1985c F-7; 

2. The declarations are an impermissible collateral attack on the Finfish Licences and 

therefore are an abuse of process; and 

3. The issues raised regarding the Finfish Licences are moot as the Claim refers to 

Finfish Licences that are no longer in effect. 

18. Given the Court’s direction that the motion proceed on the basis of the amended Claim, 

the latter point need not be considered. 
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MOWI 

19. MOWI’s submissions on this motion are very much a mirror image of those of Cermaq 

and have the ring of “me too” about them.  While the Court was appreciative of the articulate 

oral submissions of counsel for MOWI, they did not add significantly or provide a unique or 

different perspective from that of Cermaq. 

DFN 

20. DFN makes several arguments but the principle argument is that bare declarations of 

right have been judicially approved; that Rule 64 of the Federal Courts Rules provides for 

declaratory relief in any proceeding; and, that as there is no relief sought to quash the Finfish 

Licences there can be no collateral attack on the decisions to issue the Finfish Licences. 

ISSUES IN DISPUTE 

21. The two issues on this motion are: (1) whether the declarations of infringement of 

aboriginal rights in paragraphs 1 (c) and (d) of the Claim can be obtained in this action or 

whether they must be pursued by way of judicial review; and (2) are the declarations sought a 

collateral attack on the decision to issue the Finfish Licences?   

ANALYSIS 

22. On a motion to strike, the test to be applied has been variously described in many cases.  

The most often cited phrase is that the claim sought to be struck is “bereft of any chance of 

success” [David Bull Laboratories (Canada) Inc. v. Pharmacia Inc, [1995] 1 F.C. 588 at page 600 

(C.A.) and as noted by Justice Stratas in Canada (National Revenue) v. JP Morgan Asset 
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Management (Canada) Inc., 2013 FCA 250, [2014] 2 F.C.R. 557 at paras. 49-50 “There must be 

a ‘show stopper’ or a ‘knockout punch’ – an obvious, fatal flaw striking at the root of this Court’s 

power to entertain the application: Rahman v. Public Service Labour Relations Board, 2013 FCA 

117 at paragraph 7; Donaldson v. Western Grain Storage By-Products, 2012 FCA 286 at paragraph 

6; cf.. Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959.supra]”.  No matter what test is applied, the 

threshold to strike is high [see, Cheslatta Carrier Nation v British Columbia, 2000 BCCA 539, 

para. 5]. 

23. Cermaq argues that the Declarations should be struck as they disclose no reasonable 

cause of action and are therefore frivolous, vexatious or an abuse of process.   

24. The arguments of Cermaq focus on what they argue is the underlying purpose of the 

Declarations - that is, to invalidate the Finfish Licences.  As such, the decision to issue the 

Finfish Licences is what is at stake and therefore DFN must proceed by way of judicial review.  

They argue that section 18 (1) and (3) of the Federal Courts Act mandates that an attack on the 

decision to issue the Finfish Licences must be by way of judicial review.  Thus, these 

Declarations are bereft of any chance of success.   

Sections 18 (1) and (3) provide as follows: 

18 (1) Subject to section 28, the Federal Court has exclusive 

original jurisdiction 

(a) to issue an injunction, writ of certiorari, writ of 

prohibition, writ of mandamus or writ of quo 

warranto, or grant declaratory relief, against any 

federal board, commission or other tribunal; and 

(b) to hear and determine any application or other 

proceeding for relief in the nature of relief 

contemplated by paragraph (a), including any 
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proceeding brought against the Attorney 

General of Canada, to obtain relief against a 

federal board, commission or other tribunal. 

. . .  

(3) The remedies provided for in subsections (1) and (2) may 

be obtained only on an application for judicial review made under 

section 18.1. 

25. There is no dispute that the Minister of Fisheries, Oceans and the Canadian Coast Guard 

(Minister) was acting as a federal board, commission, or other tribunal when issuing the Finfish 

Licences.  

26. Cermaq argues that the core issue is aquaculture generally and there is no need for these 

paragraphs as infringement of aboriginal rights is an issue between Canada and DFN.  Cermaq 

relies on a number of cases to support the proposition that the declarations sought are an attack 

on a decision of a federal board, commission or other tribunal.  Those cases include, inter alia, 

Canada v Mid-Atlantic Minerals Inc., 2002 FCT 659; Huzar v Canada, 2000 CanLII 15589; 

Rosenberg v Canada (National Revenue), 2015 FC 549; and Ehattesaht First Nation v British 

Columbia (Agriculture and Lands), 2011 BCSC 658.  All of these cases support the proposition 

that if a decision of a federal board, commission or other tribunal is challenged then it must be 

pursued by way of judicial review pursuant to section 18 (1) of the Federal Courts Act.  The 

parties do not disagree on this proposition.  Where they disagree is whether it is engaged in this 

Claim.   

27. Both Cermaq and DFN rely upon Canada (Attorney General) v TeleZone Inc., 2010 SCC 

62 to support their respective positions.  Cermaq/MOWI cited TeleZone for the proposition that 

one must adopt a pragmatic approach, which focuses on the essential character of the relief 
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sought.  Cermaq/MOWI assert that the essential character of the impugned declarations is to 

strike down and invalidate the Finfish Licences.  Thus, DFN must proceed by way of judicial 

review.   

28. DFN, on the other hand, relies on TeleZone for the proposition that not all forms of 

declaratory relief must be sought by way of judicial review.   

29. TeleZone concerned a proceeding brought in the Ontario Superior Court of Justice for 

damages arising out of an alleged breach of contract and negligence or, alternatively, unjust 

enrichment arising from a decision of the relevant Minister refusing to issue a 

telecommunications licence to TeleZone.  The Crown moved to strike the action on the ground 

that TeleZone could not bring the action until the Federal Court had quashed the decision as the 

action amounted to a collateral attack on the decision.  The Crown’s position was based on 

section 18 (1) and (3) of the Federal Courts Act.  

30. The Supreme Court determined that the action could proceed and the provincial court’s 

jurisdiction was not ousted by the provisions of sections 18 (1) and (3) of the Federal Courts Act.  

TeleZone in its statement of claim did not seek to quash the decision or seek to set aside the 

licences granted to others but simply sought damages for the alleged wrongs. 

31. Cermaq argues that TeleZone is of no assistance to DFN as the true essence of the Claim 

is to challenge an act of a federal authority by way of a declaration that can only be done by way 

of judicial review.  They cite paragraph 47 of the decision to support that proposition.  It reads as 

follows:  
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[47] An application for judicial review under the Federal Courts 

Act combines an allegation that a federal authority has acted 

contrary to the substantive principles of public law, along with a 

claim for one of the kinds of relief listed in s. 18(1).  It is only this 

procedure that is in the exclusive jurisdiction of the Federal Court. 

As the Court recently observed in Canada (Citizenship and 

Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339, “[t]he 

genesis of the Federal Courts Act lies in Parliament’s decision in 

1971 to remove from the superior courts of the provinces the 

jurisdiction over prerogative writs, declarations, and injunctions 

against federal boards, commissions and other tribunals” (para. 34).  

Section 18 does not say that a dispute over the lawfulness of exercise 

of statutory authority cannot be assessed in the course of a trial 

governed by the Crown Liability and Proceedings Act brought in the 

provincial superior court or pursuant to s. 17 of the Federal Courts 

Act itself. 

32. I do not take this paragraph or the decision as a whole to say that seeking a bare 

declaration of right that the Finfish Licences infringe aboriginal rights can only be determined by 

judicial review.  Cermaq’s logic is that since the granting of the declarations sought will amount 

to invalidating the Finfish Licences only judicial review must be pursued.  There is nothing in 

TeleZone that says definitively that a bare declaration of right cannot be had in an action.   

33. Further, it is not an inexorable conclusion that the Finfish Licences are automatically 

invalidated if the declarations are granted.  The Finfish Licences will still exist and other 

remedies may be pursued perhaps in the form of a damages claim.  It is entirely speculative to 

say that the Finfish Licences will be terminated or invalidated.  It would merely set up a potential 

clam for compensation by DFN.  On this basis, it cannot be said with certainty that the Claim is 

“bereft of any chance of success”.   

34. Moreover, a judicial review proceeding only concerns the reasonableness of the decision 

and does not afford a full evidentiary record.  Only the materials before the decision-maker are 

allowed to be considered by the Court.  DFN argues that it needs to have a full evidentiary record 
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including expert reports in order to persuade the Court that there is infringement of aboriginal 

rights.  As the Court will not make declarations of right in a judicial review of the granting of the 

Finfish Licences, the only avenue for DFN to obtain declarations is in an action.  

35. Further, the Supreme Court observed at paragraph 19 of TeleZone: 

[19] If a claimant seeks to set aside the order of a federal 

decision maker, it will have to proceed by judicial review, as 

the Grenier court held. However, if the claimant is content to let 

the order stand and instead seeks compensation for alleged losses 

(as here), there is no principled reason why it should be forced to 

detour to the Federal Court for the extra step of a judicial review 

application (itself sometimes a costly undertaking) when that is not 

the relief it seeks. Access to justice requires that the claimant be 

permitted to pursue its chosen remedy directly and, to the 

greatest extent possible, without procedural detours.  

[emphasis added] 

36. That is the case here.  As noted by DFN “[t]here is no principled reason why a type of 

declaration that would be available in connection with an underlying claim for damages would 

not be available in and of itself.  This is consistent with the principle that declaratory relief may 

be obtained whether or not any consequential relief is or could be sought, as codified in Rule 64 

of the Federal Courts Rules”. 

37. Rule 64 of the Federal Courts Rules specifically allows for a declaration to be sought by 

way of action.  It provides as follows:  

64. Declaratory Relief Available – No proceeding is subject to 

challenge on the ground that only a declaratory order is sought, and 

the Court may make a binding declaration of right in a proceeding 

whether or not any consequential relief is or can be claimed.   
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38. DFN relies upon Ward v Sampson Cree Nation No. 444, 1999 CanLII 8641 (FCA) in 

support of its position that a bare declaration of rights is obtainable in an action so long as the 

action does not seek as a remedy the quashing of a decision.  The Honourable Chief Justice 

Julias Isaac of the Federal Court of Appeal stated that declaratory relief is not limited to 

subsection 18 (1) and a declaration of right may be obtained in an action.  Chief Justice Isaac 

made the following comment: 

[34] . . .First, the submissions which the appellants articulate in 

paragraphs 10 to 17 of their memorandum rest on the assumption 

that the authority of this Court to grant declaratory relief is 

confined to that which is authorized in paragraph 18 (1) (a) of the 

Federal Court Act . . . 

[35] This assumption is, of course, false.  What the respondent 

seeks in its amended statement of claim, including paragraph 18 

(c) of the amended statement of claim are declarations of right.  

Actions for declarations of right have been recognized in the law 

long before the notion of judicial review of administrative action 

was ever conceived.   To contend as the appellants do, that 

whenever a party seeks a declaration, that party is seeking judicial 

review, is to place a limitation on the jurisdiction of this Court that 

is not only unwarranted, but is wrong in law. 

[36] Rule 64 of the Federal Court Rules 1998, clearly 

recognizes the jurisdiction of this Court to grant a declaration of 

right simpliciter.  . . . 

39. Justices Décary and Rothstein in concurring reasons declined to join the Chief Justice on 

this point as they viewed it as unnecessary to decide the case and were reluctant to “accept, as 

seems to be suggested by the Chief Justice, that the Rules of the Court can be invoked to modify 

a statutory requirement which, prima facie at least, is imposed by subsection 18(3) of the 

Federal Court Act”.  They did not specifically overrule the Chief Justice’s interpretation.  This 

case, of course, pre-dates TeleZone and was not considered or referred to in TeleZone.  It also 

appears that this statement by Chief Justice Isaac has not been overturned or otherwise overruled.   
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40. During the course of argument there was much debate among the parties as to precisely 

the finding in any of the many cases cited by the parties in support of their respective positions.  

Suffice it to say that a sampling of those cases provides no definitive answer to the question 

before the Court.  There is, however, some guidance. 

41. Starting with Cheslatta, supra, the case concerned a claim by the plaintiff that their 

aboriginal rights to fish certain species were infringed.  The defendants moved to strike the claim 

on the basis the pleading failed to allege “any infringement present or threatened, of the 

plaintiff’s alleged fishing rights”.  The motions judge struck the claim on the basis that there was 

no factual basis for the declaration and in the absence of an allegation of infringement or 

threatened infringement of a legal right the declaration sought would serve no useful function as 

there was no “live controversy” [para 9].  The British Columbia Court of Appeal analyzed 

various cases and concluded in dismissing the appeal, inter alia:   

[17] In short, the plaintiff has not pleaded a “dispute” which 

would be solved by the declaration sought.  Once a dispute does 

arise – either with government or one or more private parties – it 

will be “attached to specific facts” and the right sought by the 

plaintiff may be determined and refined accordingly.  Until then, 

however, the declaration would not serve a legal purpose is terms 

of solving a real difficulty, present or threatened.  Indeed, a 

declaration in the terms sought would not seem to be much more 

meaningful, legally speaking, than a declaration that any private 

person has a “right to fish”, without more, in a lake that is located 

on Crown land.   

42. In my view, this case assists the Plaintiff in reaching the threshold that the Claim is not 

bereft of any chance of success.  While counsel for Cermaq and MOWI endeavoured to 

distinguish the case, it remains valid on this narrow point of declaratory relief.   
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43. Finally, DFN relied upon Manitoba Métis Federation Inc. v Canada (Attorney General), 

2013 SCC 14 at para 143 for the proposition that a bare declaration of right should not be barred  

Paragraph 143 reads as follows: 

[143] Furthermore, the remedy available under this analysis is of 

a limited nature. A declaration is a narrow remedy. It is available 

without a cause of action, and courts make declarations whether or 

not any consequential relief is available. As argued by the 

intervener the Assembly of First Nations, it is not awarded against 

the defendant in the same sense as coercive relief: factum, at para. 

29, citing Cheslatta Carrier Nation v. British Columbia, 2000 

BCCA 539, 193 D.L.R. (4th) 344, at paras. 11-16. In some cases, 

declaratory relief may be the only way to give effect to the honour 

of the Crown: Assembly of First Nations’ factum, at para. 31. 

Were the Métis in this action seeking personal remedies, the 

reasoning set out here would not be available. However, as 

acknowledged by Canada, the remedy sought here is clearly not a 

personal one: R.F., at para. 82. The principle of reconciliation 

demands that such declarations not be barred. 

44. While both Cermaq and MOWI endeavoured to distinguish this case, in my view it 

supports the position of DFN. 

45. Turning to the issue of whether the declarations sought are a collateral attack on the 

decisions to issue the Finfish Licences, Cermaq cites Canadian Forest Products Ltd. v Sam, 

2013 BCCA 58.  In Sam, logging rights were at issue and specifically a logging permit granted to 

the plaintiff.  The First Nation challenged the right of the plaintiff to carry on the logging and 

thus the claim amounted to a collateral attack on the decision to grant the permit [para 18].  

However, the Court allowed the claims concerning aboriginal rights to proceed but held it 

inappropriate to combine those claims with claims regarding the validity of the permit.  In my 

view, that is the case here.  The validity of the Finfish Licences is not in issue although they are 

in issue in the  judicial review application Court File T-1076-20.  In other words, both Cermaq 
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and MOWI are getting what they want which is to deal with the validity of the Finfish Licences 

by way of judicial review.  

46. Cermaq also cited Ominayak v Penn West Petroleum Limited, 2015 ABQB 342 and Behn 

v Moulton Contracting Ltd., 2013 SCC 26.  In each of these cases, the licences in issue were the 

subject of a direct attack.  In Ominayak, the First Nation specifically sought a “declaration that 

all permits and licences to Penn West are illegal, null, void and have no effect.” [para 15].  In 

Behn, the validity of certain authorizations was in issue, which was combined with a claim that 

the validity of the authorizations infringed aboriginal rights.  What differentiates those cases is 

the fact that the validity of the Finfish Licences are not in issue in this Claim.  That is so even 

though DFN concedes that it would like to see the Finfish Licences overturned but it is not 

seeking that specific relief. 

47. In all, while there was extended debate over the issue and the meaning of the many cases 

cited, in my view, it cannot be said that the Claim as now formulated is a collateral attack on the 

decisions and bereft of any chance of success. 

48. The Court thanks counsel for their excellent submissions.   

49. As for costs, in my view, they should be to DFN in the cause.  If the parties wish to make 

further submissions on costs they make such submissions on or before January 18, 2021. 

THIS COURT ORDERS that: 

1. The motion to strike is dismissed. 

2. The motion to amend the Claim is granted. 
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3. Cermaq is granted an extension of time to January 30, 2021 to serve and file its statement 

of defence or such other time as the Case Management Judge may determine. 

4. Canada is granted leave to file an amended statement of defence on or before January 31, 

2021 if it so advised or by such other time as the Case Management Judge determines. 

5. Subject to the discretion of the Case Management Judge, all other timelines are extended 

accordingly. 

6. Costs to the Plaintiff in the cause.  

blank 

“Kevin R. Aalto” 

blank Prothonotary  

 


