
 

Date: 20210128 

Docket: T-1076-20 

Toronto, Ontario, January 28, 2021 

PRESENT: Prothonotary Kevin R. Aalto 

BETWEEN: 

DZAWADA'ENUXW FIRST NATION 

Applicant 

and 

MINISTER OF FISHERIES AND OCEANS, CANADA AND  

CERMAQ CANADA LTD. AND MOWI CANADA WEST INC. 

Respondents 

ORDER 

UPON MOTION on behalf of the Applicant, Dzawada'enuxw First Nation [DFN] filed 

October 14, 2020, for an order directing that this proceeding, T-1076-20, be treated and 

proceeded with as an action, pursuant to s 18.4(2) of the Federal Courts Act, RSC 1985, c F-7; 

AND UPON MOTION on behalf of DFN filed October 9, 2020, for: 

(a) An order directing that Court File T-87-19, in which DFN is Plaintiff be consolidated 

with Court File No T-1076-20, pursuant to Rule 105(a) of the Federal Courts Rules, SOR/98-

106; 
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(b) In the alternative to (a), an order directing that Court File No T-87-19 be heard at the 

same time as Court File No. T-1076-20, pursuant to Rule 105(a) of the Federal Courts Rules, 

SOR/98-106; 

AND UPON reading DFN’s motion records; the motion record of the Respondent, 

Minister of Fisheries and Oceans, Canada [Canada]; the motion record of the Respondent 

Cermaq Canada Ltd. [Cermaq] filed in Court File No T-87-19; the motion record of the 

Respondent, MOWI Canada West Inc. [MOWI]; and the reply submissions of DFN; and upon 

hearing the submissions of counsel for the parties; and upon considering the matter; 

The background and most of the procedural history is outlined in an Order of this Court 

dated December 23, 2020 in Court File No T-87-19.  It will not be repeated here.  That order 

dealt with a motion to amend brought by DFN and a motion to strike certain declarations 

regarding infringement of aboriginal rights, by virtue of aquaculture carried on by Cermaq and 

MOWI pursuant to finfish licences granted by the Minister (the Finfish Licences).  Thus, there 

are now two ongoing proceedings between all of these parties before this Court – an action in 

Court File No T-87-19 [the Action] and this judicial review in T-1076-20 [the JR],although 

MOWI is only named as an intervener in T-87-19.  The relief claimed in these proceedings 

overlaps to some extent although it is the factual background that significantly overlaps. 

The issues in the action deal with declarations sought regarding infringement of 

aboriginal fishing rights of DFN.  The JR concerns the reasonableness of the decisions to grant 

the Finfish Licences.  On a judicial review, the evidence is usually limited to the materials 

reviewed by the decision-maker.  DFN argues that a full evidentiary record is needed including 

potential expert evidence in order for the Court to determine the issues.  
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On these motions, as with the motion to strike and amend, Canada takes no position.  

However, Canada helpfully provided background information and pointed to a possible solution 

to these motions by employing the mechanism described in Brake v Canada (Attorney General), 

2019 FCA 274 at paras 28-30.  They read as follows: 

[28] This has obvious ramifications for access to justice. For a 

litigant to prosecute one proceeding all the way through to 

judgment is difficult enough. To prosecute two is doubly difficult. 

Further, the potential for unnecessary expenditure of judicial 

resources and conflicting results is real. 

[29] Fortunately, however, the Federal Courts have tools to 

address this to some extent. A useful one is Rule 105, the power to 

consolidate multiple proceedings. Consolidation allows multiple 

proceedings to progress as if they were one proceeding governed 

by one set of procedures. But in law each retains its character as a 

distinct substantive proceeding seeking distinct relief, governed by 

separate substantive rules governing the availability of that relief. 

See 3488063 Canada Inc. v. Canada, 2016 FCA 233 at paras. 50-

53 and Venngo Inc. v. Concierge Connection Inc., 2016 FCA 209 

at para. 9. To ensure the smooth and efficient progress of 

proceedings, the Court can order consolidation on its own 

motion: Coote v. Lawyers’ Indemnity Company, 2013 FCA 

143; Montana Band v. Canada (1999), 182 F.T.R. 161 (C.A.). 

[30] Rule 105 permits the consolidation of multiple proceedings 

of any sort. So an application for judicial review can be 

consolidated with an action for damages. In that case, the 

consolidation order defines the single set of procedures that will be 

followed for both. At the end of the consolidated proceeding, the 

Court issues two judgments: one for the application for judicial 

review and one for the action. Where appropriate, each judgment 

will give the relief available in each proceeding. So the judgment 

in the application for judicial review, where appropriate, will give 

administrative law relief and the judgment in the action, where 

appropriate, will give damages. 

What is key to an understanding of converting an application to an action is that it is a 

notional conversion.  Nothing is actually converted [Brake, para. 42; and Canada Human Rights 

Commission v Saddle Lake Cree Nation, 2018 FCA 228 paras. 23- 26].  The substantive law 
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relating to applications continues but the Federal Courts Rules applicable to actions become 

available. 

These steps are all procedural and do not engage substantive issues.  The aim of 

conversion and/or consolidation in cases such as this is to find the just, most expeditious, and 

least expensive determination of every proceeding on its merits [Rule 3].   

Cermaq and MOWI argue that there should be no consolidation nor conversion but that 

the hearing of the Action and the JR proceed sequentially before the same judge.  The proposed 

draft order of MOWI also contemplates that the Action proceed first and the evidence in the 

Action, to the extent possible, be used in the JR.  MOWI’s order also preserves MOWI’s position 

as an Intervener in the action.  This Court has already questioned whether MOWI is a true 

intervener or really a party in the guise of an intervener. 

MOWI also argues it is prejudiced if there is both conversion and consolidation.  It is 

currently not obliged to provide production or be subject to discovery in the Action as an 

intervener.  MOWI argues that it must now participate as a full party in the JR and be subject to 

examination should it put forward evidence in the JR.  The prejudice to MOWI is not sufficiently 

significant to deny conversion.  It was observed in the Order of December 23, 2020 that MOWI 

is really a party in the guise of an intervener.  In that Order, the Court referred to the Federal 

Court of Appeal decision in Canada (Attorney General) v Kattenberg, 2020 FCA 164 dealing 

with interveners.  In a further recent decision of the FCA, Gordillo v. Canada (Attorney 

General), 2020 FCA 198 [see paras 5 – 9] the role of interveners is further examined and 

reinforces the observations made in the Order of December 23, 2020.  
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DFN seeks both conversion and consolidation and argues that is the most efficient way to 

proceed.  This would allow a complete evidentiary record before the Court and allow the Court 

to determine the issues in the action in one set of reasons and the reasonableness of the decision 

in another.  It would prevent undue duplication of the evidence.  In all, there is much to 

commend about this approach and it fits within the procedure described in Brake.  I am of the 

view that the conversion and consolidation is the most efficient way of proceeding and is in 

keeping with the general principle in Rule 3 that matters in this Court should proceed in a way 

that secures the just, most expeditious, and least expensive determination on the merits.  By 

doing so it will avoid duplicating evidence and unnecessary procedural steps. 

The parties are to consult amongst themselves to prepare a draft order that reflects 

conversion and consolidation and provides a schedule for next steps in the consolidated 

proceeding leading to a trial/hearing.  Both Cermaq and MOWI, at various times, have expressed 

the view that aboriginal cases can take many, many years to a hearing. The Court’s view is that 

this case is not one of them and the parties should plan for a trial no later than 2023.  

THIS COURT ORDERS that: 

1. Court File No. T-1076-20 shall be converted to an action. 

2. Court File No. T-87-19, in which DFN is Plaintiff shall be consolidated with Court File 

No. T-1076-20, pursuant to Rule 105(a) of the Federal Courts Rules, SOR/98-106, and 

continue with both styles of cause. 
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3. The parties are to consult and provide the Case Management Judge with a schedule for 

next steps in the consolidated proceeding within 20 days of the date of this Order and 

provide mutually available dates for a case conference with the Case Management Judge 

to review the status and the proposed schedule. 

4. Costs in the cause 

blank 

“Kevin R. Aalto”  

blank Prothonotary  

 


